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WOLFGANG WIEGAND
The Reception of American Law in Europe

The internationalization of law has become a matter of great
significance due to the increasing population mobility and te the
growth rate of the world economy. A series of recent events evi-
dence a new dimension of internationalization, both in their form
and in their effect. One example is the standardization of law
within the European Community. Whereas to a certain extent this
arises automatically, owing to the close economic and political rela-
tionships between member countries of the EC, it also results from
the internationalization and globalization of financial markets. A
second development, less spectacular but of more far-reaching con-
sequence, is the subject of this paper: The Reception of American
Law in Europe.

At the outset, some preliminary matters of terminology need
clarification. This concept of reception is not a new approach to the
comparison of continental European and Anglo-American law.!?
Rather, it focuses on the specific role played in Europe by the law of
the United States of America since World War II. A number of ob-
servations contained herein relate to the European Continent as a
whole, including Great Britain. The following discussion, though re-
stricted primarily to developments in Switzerland,? should be of gen-
eral, conceptual interest given the fact that the Swiss legal system
has always been especially open to foreign law. The term “recep-
tion” is intended to denote the integration of foreign ideas and ways
of thinking. There exists a certain degree of consensus in favor of
the conviction that all reception procedures should be seen as cul-
tural and social procedures. This is particularly relevant to the ter-
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minology of “reception” traditionally used in the literature.?

In this sense, receptions of foreign law have been frequent.
However, when European lawyers use the term ‘'reception,” they
tend to think in terms of what in European legal history is consid.
ered as “the reception,” namely the dissemination of Roman law as
ius commune throughout Europe in the 12th to 16th century. By us-
ing the terminology “reception of American law” I wish to evoke ex-
actly this analogy. This investigation is devoted to demonstrating
that remarkable parallels exist between the process by which Ro-
man law tock root at the Italian universities in the Middle Ages and
developed into the European ius commune on the one hand, and the
disgsemination of American law, on the other.

I. SYMPTOMS OF A NEW RECEPTION
Dissemination of the ius commune within Europe

To establish the parallel between the two processes at issue
here, it is necessary first to describe briefly the reception of Roman
law in Europe in the Middle Ages. The predominant view today en-
deavors to define and to describe the occurrence in its entirety.
Hans SchlosserS speaks of a phenomenon of legal and cultural his-
tory (rechtskulturgeschichtliches Phdnomen), characterized by a
multiplicity of overlapping factors. This occurrence, which funda-
mentally changed the understanding of law, displayed similar char-
acteristics in most parts of Europe. Thus, despite differences in
intensity and maturity, Coing® concludes correctly that the dissemi-
nation of ius commune must be regarded as a European-wide
development.

The conversion of law into an object of science, and the resul-
tant development of a scientific approach to the study of law at Ital-
ian and French law schools, formed the starting point of the
Reception.

These new centers of legal science attracted students from the
whole of Europe, who returned to their own countries as learned
lawyers and gradually began to occupy the key positions in the judi-
cial and administrative system. From these positions, they were able
to encourage a breakthrough of the new system of law. A number
of factors in addition to the prevailing commercial and political cir-

3. See the article “Rezeption,” in Handwdrterbuch Deutscher Rechtsgeschichte
Vol. 4 (1987) with many references: For comparative law see Ernst E. Hirsch, Rezep-
tion als sozialer Prozess (1981) and articles by Rheinstein, infra n. 51.

4. For example the adaptation of Swiss law in Turkey, see Hirsch, supra n. 3.

5. Hans Schlosser, Grundziige der neueren Privatrechizgeschichte 38-42, (6th
ed. 1988).

6. Coing, "Die europa.ische Privatrechtsgeschichte der neueren Zeit als einheit-
liches Forschungsgebiet,” in Jus commune, 1 ff {Vol. 1, 1967).
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cumstances contributed thereto. The educated lawyers were con-
vinced of the merits of the ius commune; at the same time, the
rationalism and efficiency of such a system of law acted persua.
sively. Of course, there were also personal interests of the educated
lawyers: A dissemination of the ius commune would recompense
their investments in an expensive course of study, and, having a mo-
nopoly of the new methods, they would be able to strengthen their
own position and gain power. This latter point is of particular signif-
icance. More important than the dissemination of particular institu-
tions of law and the teachings of ius commune are its methods and
approach; in other words, the rigorous rationalization of the law and
the scientific approach thereto. Thus, when drawing comparisons
with modern developments, it should be emphasized that an essen-
tial effect of the dissemination of the ius commune entailed the im-
position of a scientific approach on the local legal system. This also
emphasizes the necessity to see the reception of Roman Law in its
entirety.”

It is of fundamental importance to understand this occurrence
as part of a universal transition of the educational and social sys-
tems. Coing thus suggests that one can best explain these cultural
aspects by reference to the term “Latin Middle Ages” as developed
by E.R. Curtius for the history of literature.®

This leads to a final comment in this respect, which is of ele-
mentary importance: The Latin language was the vehicle which car-
ried ius commune over the Alps. It was the impregnation of
German-language documents by Latin expressions and the adoption
of Latin as the language of science and culture that permitted the
conversion of the law into a science on a Eurcpean basis.

The American Era

A comparison with the “Latin Middle Ages” renders the con-
cept of an “American Era’™® more easily imaginable. I am concerned
with the process of Americanization that has constantly accelerated
since World War II, initially in Western Europe, but also to an in-
creasing extent in all regions of the world and ultimately even in
the communist countries. This is an acknowledged fact and requires
no further explanation. The dominance of the American language,
which has taken hold in all aspects of life, can be quoted as evidence

7. Schlosser formulated this point as follows: “Current research approaches re-
ception on a European level and understands it as being the conversion of law into a
science, accompanied by a basic change in the understanding of law, which ia
achieved through the transition of jurisprudence and legislation to academic disci-
plines.” (Translation from the German original, supra n. 5 at 42).
8. Coing, supran. 6 at 2.
9. See the remarks in infra n. 54.
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of this development. This is not only to be seen in the penetration
of Americanisms into everyday German or French, or in the fact
that in many parts of the world, American English has virtually ac-
quired the function of a second language. In scientific areas, the
English language has developed into one of the few acceptable
means of communication. In this respect, what is relevant without
limitations to the natural sciences can also be observed to a large ex-
tent and increasingly in many other fields. This special role of the
English language in international scientific communieations is not a
matter of coincidence: it is an expression of the gradual concentra-
tion of scientific centers at leading American universities, a develop-
ment which was already apparent between the two World Wars and
which has, since World War II, continued in a clear and dominant
manner. In areas beyond the natural sciences the internationaliza-
tion of knowledge has advanced more slowly and encounters greater
obstacles; there such transferrals are more difficult to identify or to
prove, in particular because the effects are less measurable or defin-
able. In respect of jurisprudence, however, there are clear indica-
tions: almost all fundamental and far-reaching changes in European
law and understanding of law during the post-war pericd have
started from America (see III below).

Symptoms and Observations

Studies at an American university today are of comparable
value and prestige to studies of the ius commune in Italy during the
Middle Ages. There is impressive evidence of this fact.

The Situation at the Universities

The (official) Swiss National Fund!? annually provides so-called
Nachwuchsstipendien (training funds). Their purpose is to “provide
research students, whose ultimate aim is to acquire a teaching or re-
search position, with the possibility of completing their studies, espe-
cially overseas.” Statistics for law candidates in respect of the
countries which they chose for their postgraduate studies during the
years 1971-1986 show the following:

Of a total of 171 subsidized students, 88 (51.5%) studied in the
U.S. The trend is even clearer when considered for the eighties
alone: of 103 stipendiaries, 64 (62.1%) attended an American univer-
sity for postgraduate studies. Because the selection criteria for the

10. I thank the Swiss National Fund (‘‘Schweizerischer Nationalfonds”) for the
materials: the following observations have been confirmed by my own experience ax
member of the research commission of the University of Bern, which is responzible
for fellowships.
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award are purposely elitist, the principal conclusions to be drawn
from the statistics are as follows:

Almost two-thirds of the state-subsidized elite students in the
field of jurisprudence completed their academic studies by way of a
postgraduate course in America. Since the primary purpose of these
subsidies is to attract the next generation to teaching and research
positions, an aim that is to a large extent achieved, then it also can
be concluded that 50% or more of the future Swiss law professors
will have an American degree.

This will strengthen a development which already is easy to de-
tect. In particular branches (commercial and constitutional law),
studies and postgraduate studies in the U.S. will be considered a re-
guirement for a university professor. The transferral in favor of the
U.S. can also be proved in a quantitative form: for example, of the
16 members of the faculty at the University of Bern Law School, six
have absolved a part of their studies at United States universities,
some even having taught there. Most of them also travel regularly
to the U.S. for further education.

The Situation in Industry and Law Firms

After passing the examinations, many students, mostly those of
above-average ability, come to their professors to request letters of
reference. Very often, these are required for an application for post-
graduate studies at an American university, which they intend to fi-
nance privately. Their answers to the question as to their motives
provides a surprisingly illuminating picture. Two points are fre-
quently mentioned in addition to a rather general interest in post-
graduate studies:

— that American law is extremely important for a position in pri-
vate industry or in a bank;

— an American education is imperative for a position in a law firm
(some even talk in terms of a precondition to employment).

Without undertaking a much broader investigation of the labor
market it is not possible to determine how relevant these assess-
ments are. There are, however, certain indications, such as that
which can be derived from the following advertisement: “On behalf
of a well-established Notary, we seek a lawyer, available beginning
1st of April 1988, or thereafter by agreement, who possesses a Ber-
nese Notary License and who would assist the Notary in general du-
ties and in preparation of highly interesting mandates. Initially the
assistant will undertake, during one-third of his/her working hours,
Jurther studies of American legal language and legislation. Costs
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thereof will be fully reimbursed. . . .11

Even though this may be an isolated case, I have been able to
determine, during many discussions with ex-students, that those
who are engaged in positions in private industry and the major
banks could not cope with the demands of their work without a
knowledge of American law.

Although these are only personal impressions, the situation in
law firms is more easily definable. In order to gain definite indica-
tions in this respect, 1 have researched the situation at the larger
law firms in Zurich. Almost all of the firms approached submitted
answers. An evaluation of the questionnaires produces the following
results:

Total active lawyers: 261

— 129 (49%) have absolved an American postgraduate study, of
which

— LL.M.: 52 = 19.9%

— MCL/J: 35 = 134%

— other American law studies: 41 = 15.7%

This conclusion requires further amplification on various points,
As in other academic fields, the trend is stronger with respect to
young lawyers. Whereas an American degree is rather the excep-
tion in the case of older interviewed partners, it is almost the rule
with respect to the younger ones. In addition, various offices
pointed out that they expect an American degree from those of their
younger employees who ultimately wish to be integrated into the
partnership. Given this fact, an average of 60% of highly qualified
younger lawyers have an American degree today, and the tendency
is increasing, On the other hand, the result should be qualified to
the extent that Zurich is not representative of Switzerland in gen.
eral. This is not, however, a critical factor; it is, after all, in these
densely populated areas where by far the most and the largest legal
disputes are processed.

In this respect, the results from Zurich and, to the extent avail-
able, from Geneva,'2 Bern, and Basel, are extremely informative;
they reveal that, in the large law firms, those with a predominant
influence on the development of the law of the country, the trend is
similar to the trend at the universities: A substantial number of the
legal practitioners have completed an American education, and
amongst the younger generation, the trend is increasing.

11. Advertisemertt in the Swiss newspaper “Bund” of February 20, 1988 (empha-
sis added).

12. An inquiry in Geneva resulted in a figure of 30.2% of the active lawyers hav-
ing an American degree.
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II. A FIRST CONCLUSION

The parallels with the process of the dissemination of the ius
commune are as follows:

The aspect of basic and further education at American universi-
ties is by now well-established; this is considered an aid or even a
precondition to access to leading positions in the practice of law in
Switzerland, at least in the areas referred to. As a direct conse-
quence thereof, a continuously increasing number of young lawyers
seek such education. As was also the case with the talented youth of
the Middle Ages, they receive support from governmental institu-
tions; they are, however — in this respect also a paraliel — often
prepared to carry the high costs of the education themselves, The
journey across the Atlantic ultimately will prove to be a good invest-
ment, as was the case in the Middle Ages with the journey over the
Alps: It prepares the way to the key positions in legal practice, posi-
tions through which the invested costs are quickly recovered (both
for the State and for the individual). As a consequence, one may es-
timate that, by the end of this century, the elite within Swiss legal
profession will, to a large extent, possess an American education or
further education. It goes without saying that already for this rea-
son alone an influence upon Swiss law is inevitable. Whether the
consequences will be similar to the penetration achieved by the ius
commune in the Middle Ages, however, requires an examination of
a series of other parallel developments.

One of the significant parallels to the medieval reception is the
degree to which the developments described herein are embedded in
the global process of Americanization. The attraction of American
law stems not least from its universalism, which is comparable to
that of the medieval “ius commune.” Just as in the case of conflict
between regional laws!? the parties preferred the “ius commune,”
today in international contract and arbitration practices American
law clearly dominates as the law with the widest degree of accepta-
bility. At the same time, the American way of drafting contracts is
dominant nowadays: Not just the general contractual rules, but de-
tails and alterative possibilities are regulated as well. The universal-
ism of the English langusage is hereby having the same effect as did
that of Latin during the Middle Ages. The political and economic
dominance of the U.S. is naturally also a contributory factor.

13. See Wiegand, “Die privatrechtlichen Rechtsquellen des usus modernus,” in
Akten des 26. Deutschen Rechtshistorikertages 237 ff. (Dieter Simon ed. 1987).
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NI. PARTICULAR INTEGRATION PROCEDURESH4
New Business Concepts

A series of business relations, practically unknown in Europe
prior to World War I, are now extremely widespread. A publication
of the University of St. Gallen titled Neue Vertragsformen der Wirt-
schaft (New Contractual Concepts in the Economy) Leasing, Factor-
ing, Franchising!S is symptomatic. The English-language business
practices listed in the title are self-explanatory to a continental audi-
ence. Each such contractual practice represents a form of doing
business which largely was developed under the system of American
law between the two World Wars. Step by step, after World War I1,
these procedures have established themselves outside the 1).8. as an
integral part of the process of Americanization and, today, are in use
virtually worldwide.

One can initially conclude that the integration of American
business procedures has played a greater role in the reception than
has the taking over of American legal practices. It was primarily
these forms of doing business -— leasing, factoring and franchising —
which initially led to this integration. The position of power of the
American economy after World War 1I, and particularly the activi-
ties of the multinational American firms, was of great significance
for the reception.1®

New Legal Concepts

The example of leasing in particular demonstrates that the inte-
gration of new forms of business, due to their commercial advan-
tages, was the driving force behind the integration of formal legal
concepts. While the concepts of factoring and franchising could be
accommodated in the European legal systems, integration of the
concept of leasing met with considerable difficulties.?

14. It is possible to differentiate between transfer, transplantation, importation
and reception. A closer observation, however, reveals that such terminology does
not adequately describe or explain the effective procedure of reception. For this
reason, such classification has not been adopted here. I declare rather the perticular
structures, the intensity and the way of development of the, partially very diffusive,
procedures.

See e.g. Rheinstein, “Types of Reception,” Annales de la Faculté de droit
d'Tetanbul 31 1f. (1956); Alan Watson, Legal Tronsplants (1974), and on broader basis
with numerous references: Alliot, “Ueber die Arten des ‘Rechts-Transfers,’” in
Entstehung und Wandel rechtlicher Traditionen, Historische Anthropologie 221 ff.,
Vol. 2 (Woligang Fikentscher ed. 1980),

15. Ed. by Ernst Kramer, 1985 (insert added).

18. Insofar correct Stiirmer, “Der Justizkonflikt zwischen U.5.A. und Europa,”
in Der Justizkonflikt mit den Vereinigten Staaten von Amerika 38 ff. (Walther Hab-
scheid ed. 1986).

17. See (also for the following) the broad survey by Maric Giovanoli, Le crédit-
bail (leasing) en Europe (1980).
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Belgium and France endeavored to do so by way of special legal
provisions, whereas the jurisprudence in Switzerland and Germany
attempted to accommodate the new business concept of leasing in a
traditional manner on the basis of available contractual forms.1®
This approach, however, of necessity leads to inadequate solutions.

The situation of the trustee!? offers similar problems. During
the course of the 1%th century, under the influence of pandectistic
legal thinking, Roman legal principles of ownership predominated
over the trusteeship concepts then known to Germanic law. Since
that time, Swiss law has adhered rigidly to the Roman principles of
ownership, and all steps towards a functional division of ownership
have been rejected.?® Proposals from the Swiss Lawyers’ Conven-
tion, as well as from various authors in the German-speaking region
directed towards a reception of the legal concept of trusteeship have
remained unsuccessful.®* With trusteeship, as with leasing, conti-
nental law locks to alternative constructions to accommodate an es-
tablished commercia} situation.

The observations in respect of leasing and trusteeship may be
summarized as follows: Whereas the concept of leasing has been
able to assert itself on the basis of the commercial advantages deriv-
able therefrom in spite of the continuing prevalence of dogmatic
legal difficulties, the same development was not possible in respect
of trusteeship. This must be related to the fact that, although an
economic interest existed on behalf of the introduction of the con-
cept of trusteeship, it did not possess the same weight as that of leas-
ing, The differing outcome in the two cases shows clearly that, in
the area of substantive law, integration can often be achieved by way
of alternative constructions when there are unavoidable inherent

18. See Giovanoli, supra n. 17 for the legislation in France (123 ff.} and Belgium
{170 if.). The difficulties are caused by the conception of ‘lease’ in continental law; it
is based on the Roman locatio-conductic (“location™), which is totally different to the
American lease. The courts had to iry to put ‘leasing’ into this legal frame step by
step.

19. Basic description from the viewpoint of comparative law and legal history
Helmut Coing, Die Treuhond kraft privaten Rechisgeschdfts (1973).

20. For the historic background and for the following: Wiegand, “Der abstrakie
Eigentumsbegriff,” in Wissenschaft und Kodifikation des Privatrechts im 19
Jahrhundert 118 £, vol. Il (Helmut Coing & Walter Wilhelm eds. 1976), and Wie-
gand, “Numerus clausus der dinglichen Rechte,” in Wege eurvpdischer Rechisge-
schichte 623 ff. (Gerhard Kébler ed. 1987). See (also for the following): Wiegand,
“Bemerkungen zur Entwicklung des Treuhandrechts in der Schweiz und in
Deutschland,” in Europdisches Rechtzdenken in Geschichte und Gepenwart 565 ff.,
vol. 2 (Norbert Horn ed. 1982).

21. See primarily Friedrich Gubler, “Besteht in der Schweiz ein Bediirfnis nach
Einfiihrung des Instituts der angelsichsischen Treuhand (trust)?” ZSR 1954 119 ff.,
and in general Hein Kétz, Trust und Trewhand (1963). Liechtenstein, on the other
hand, expressly adopted the trust idea through legisiation, see Klaus Biedermann,
Dhe Treuhinderschaft des liecktensteinischen Rechis, dargestellt an ihrem Vorbild,
dem Trust des Common Law (1981).
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objections in the prevalent legal structures. On the other hand, in
conirast to these easily integratable institutions of factoring and
franchising, the case of leasing and trusteeship shows that reception
tends to influence the basic structure of our system of law. This re-
ception should be seen from the broader perspective of the integra-
tion of American law and American legal thought into continental
law. The most apparent changes?? are therefore to be found both in
business and tort law, as well as in the field of constitutional law.

Business Law

It was possible to clearly identify the decisive aspects of the
commercial dominance of the U.S. in the matter of the dissemina-
tion of the American legal principles in the above-mentioned exam-
ples. In addition to new contractual concepts (factoring, franchising,
leasing), the personat factor is also important: amongst those lectur-
ers who concern themselves in particular with the laws of the
United States, one finds—in addition to those lawyers specializing in
constitutional law-—professors involved in the law of commerce and
trade. In the area of commercial law, the combination of these fac-
tors produces a progressive and penetrating procedure for change in
European law, exemplified below by the way of various particular
references. The additional examples are chosen from the fields of
corporate, securities, and banking law.

Corporate Law

The American influence in corporate law can be observed both
in the specifics and in a general attitude. Exemplary of the specific
influence is the view of German legal scholarship on the duty of loy-
alty and the corporate opportunity doctrine. German law has in this
respect increasingly oriented itself by reference to American law,
enabling Kiibler®® to determine that “the point in respect of this
process of reception is that under the corporate law of the United
States the management of a corporation is prevented from taking
advantage of ‘corporate opportunities’ for themselves.,” It would ap-
pear in this respect that the sympathy shown towards the American
position is more important than the actual integration itself. On a
substantially wider basis, such considerations have been accepted in

22. One of the most significant examples of American influence is to be found in
the U.N. Convention on Contracts for the International Sale of Goods. On this mat-
ter, I prepared s special study.

23. Kibler, “Erwerbschancen wund Orgenpflicht. Ueberlegungen zur
Entwicklung der Lehre von den ‘corporate opportunities,’” in FS Winfried Werner,
{Walther Hadding et al. eds. 1984), 437 {f., quotation 438 emphasis added. For the
American background see Brudney & Clark, “A New Look at Corporate Opportuni-
ties,” Harvord L. Rev. 94 (1981) p. 998 f.
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various forms under German corporate law, as well as in projects for
the standardization of corporate law in the European Community.?4

Securities and Benking Law

On July 1, 1988, Switzerland amended Article 161 of the Swiss
Criminal Code to penalize insider trading activities.?® This legal reg-
ulation is the outcome of a lengthy and complicated legal process
that, together with a series of other events occurring within the
framework of international legal co-operation, have led to the im-
pression of a dictatorship of American law. Even the expression
“imperialistic justice” was mentioned.?¢6 Such phrases lead to mis-
conceptions and distortions of the actual situation.

It is certainly the case that pending problems have accelerated
the process leading to Convention XVI of the Swiss Bankers Associ-
ation which, from a legal standpoint, represents an unsatisfactory in-
terim solution.?” This should not, however, detract from the fact
that, irrespective of the particular need therefore, the prohibition of
insider trading would in any case depend upon a reception of the
American legal thinking. The belief in the danger of insider trading,
as it is viewed in American securities law, today prevails worldwide.
This is less a consequence of the power of the United States than of
the American recognition of the importance and functions of capital
markets and their regulation, a view which is increasingly accepted
in other countries as well. Insider trading is typical of similar recep-
tion procedures which are of a less spectacular nature and therefore
do not penetrate to public knowledge. As a generalization, one can
say that, with the glohalization of the financial markets, the Ameri-
can system of securities regulation®® and related legal regulations of

24. See for all these developments the documentation by Marcus Lutter,
Europdisches Gesellschaftsrecht (2nd ed. 1985).

The influence of American law is particularly evident in respect of antitrust
law. See the remarks in: Stiirner, supra n. 16 at 39; Bernhard Grossfeld, Maockr und
Ohnmacht der Rechtsvergleichung 41 (1984). [ decline in this respect to elucidate
further on these tendencies because this is a particular area where the development
of law in Switzerland, is behind those of neighboring countries. The situation is dif-
ferent in legal fields relating to Switzerland &s a top financial center.

25. For the following “Collogue international, l'avant-projet de loi fédérale sur
les opérations d'initiés” (1984) with broad documentation and articles from the view-
point of comparative law.

26. This impression was caused by announced and partly realized measures of
the SEC, so for example SEC v. Banca della Svizzera Italiana, 92, F.R.D. (1981) or
the Santa Fé-case; see for further documentation, Peter C. Honegger, Amerikanische
Offenlegungspflichten in Konflikt mit schweizerischen Geheimhaliungspflichten 61
if. (1986).

21. Wiegand, "Zur Konvention XVI der Schweizerischen Bankiervereinigung.”
in Beitrige rum Schweizerischen Bankenrecht 245, 277 (Rudolf von Graffenried ed.
1987). See also Greene, “U.S,, Switzerland Agree to Prosecute Inside Traders,” Legal
Times, Oct. 4, 1982,

28. See for the background and the broad influence Kibler, “Verrechtlichung
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the financial markets have increasingly gained influence.

This also explains the tendency in Switzerland towards a
strengthening of the liability of investment advisors,?® and goes hand
in hand with a general strengthening of liability within the services
sector, which once again is connected to American influences.

Summary

The observations made in the area of private law show both par-
ticular reception procedures as well as the integration of basic legal
concepts. At this stage, it is the close relationships and interactions
of rules which relate partially to public and partially to private law
that should be emphasized. It is precisely this overlapping or, more
exactly, this lack of clear distinction between public and private law
that is symbolic of those characteristics of American legal concep-
tions that in general lean towards a more political view of the law,
A second aspect is closely connected thereto; namely, the predomi-
nance of protective norms of all types that can be observed in many
areas. This is relevant, for example, to the protection of minority
shareholders, the regulation of insider trading, and the protection of
the individual investor. This idea of protection has a dominant role
in those areas to be considered now.

Tort Law

One of the most significant fields of American law, one that has
received wide publicity in Europe, is that of substantial damage
awards in tort law. Repeated warnings against “American condi-
tions" are often heard from European lawyers in this respect. Such
fears are not only ungrounded, but they also prevent proper consid-
eration of an urgently needed realistic assessment of the reasons for
the differences between these legal systems. It has been demon-
strated, in repeated investigation, for example, that the amount of
damages depends on specific characteristics of civil procedure and
apportionment of the costs, as well as on the differing role of the
legal professions® Of no less importance are the factors to which

von Unternehmenstrukturen,” in Verrechtlichung und Verantwortung, infra n. 46,
170, 181, and Hopt, “Schweizerisches Kapitalmarktrecht, Begriff, Aufgaben und ak-
tuelle Probleme,” WuR 1986 110.

23. Hopt, “Rechtsprobleme der Anlageberatung und der Vermégensverwaltung
der Schweizer Banken,” in Beitrdge zum Schweizerischen Bankenrecht, supra n. 27,
135.

30, See for this Borer, infra n. 35 at 129 ff. and Haimo Schack, Einfiihrung in
daz UUS-amerikanische Zivilprozessrecht 5-10 (1988), especially with remarks to the
“American rule” and the European system of partition of costs. Compare also to
some aspects Langbein, “The German Advantage in Civil Procedure,” 52 U7. Chi. L.
Rev. 823-866 (1985).
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Grossfeld3! has drawn attention, including the differing social sur-
roundings and the differing functions of the award of damages,
which plays a significant role particularly in compensation of loss
due to accidents. These factors which need to be repeated here,
avoid the taking over of American tort practice, at least insofar as
the amount of damages is concerned. But in fact, the political-legal
motives and conceptions which form the basis of this system of lia-
bility are of much greater importance to the long-term development
of the law.

Products Liability

Beginning with the Escola decision2 of 1944, the American legal
system has developed a concept of liability for defective products.
The cause of action for negligence, which was at that time the preva-
lent cne in the United States, was replaced by a system of strict lia-
bility. The main reason for this development was the need to
compensate users of mass products for damages caused by defects.
This aspect, later formulated as “consumer protection,” found sym-
pathy in all parts of the world. The result was an international dis-
cussion concerning the possibility of protecting consumers by means
of liability considerations. Under the influence of this comprehen-
sive and politically significant tendency, numercus countries adopted
provisions similar to those that had been developed earlier in
America, Both the French Cassation Court and the German Federal
Supreme Court adopted a strict liability system for defective prod-
ucts.*® The Swiss Federal Supreme Court, without expressly so
holding, has also made concessions in more recent decisions and has
adopted a kind of products liability without proof of negligence. ¥
The provisional conclusion of this reception procedure is consoli-
dated in the Directive of the Commission of the European Commu-
nity of 1985, which obliges the Member States to introduce a strict
liability system in the field of products liability,3"

31. Grossfeld, supra n. 24 at 110, 120 with references.

32. Escola v. Coca Cola Bottling Co. of Fresno, 24 Cal. 2d 453, 150 P.2d 436
(1944).

33. For France: Cour de Cassation (Civ. 172.1965, Bull.Cass. 1985 III rev. 133)
deriving from article 1645 Code Civil; for Germany see the summary in: Staudinger-
Schifer, Kommentar zum BGE (12th ed. 1986) § 831 Rz. 170 ff.

34. Decision of the Swiss Supreme Court of Oct. 9, 1984 (BGE 110 II 456) and of
May 14, 1985 (not published). See Pierre Widmer, recht 1986 50 £f.

35. Broad description in Joachim Schmidt-Salzer and Hermann Hollmann, Kom-
mentar EG-Richilinie Produkichaftung, vol. 1 (1986). Borer in US gnd EEC Product
Liakility 105 ff. (Roger Zach ed. 1989),
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Medical Malpractice Liability®

A similar development can be described in the area of medical
malpractice law. It is true that it has always been the case that med-
ical doctors have been liable for the consequences of incorrect treat-
ment. However, when one talks today of the liability of the medical
profession, one thinks in terms of the movement commenced by
American malpractice law. “Medical malpractice” has become a
part of everyday language, and the term of “informed consent’’?* has
been adopted as a legal term in almost all European legal systems.
It is certainly true that this development fits much more easily into
traditional doctrinal categories than did products liability. The pre-
conditions of liability, however, have been substantially increased,
and the consequences of liability considerably extended. This ap-
plies also to Switzerland (although not to the same extent as in
neighboring countries), where the Federal Court has increasingly
applied clearer and stronger rules of liability.38

The Idea of Protection

Consideration of the related basic concept of “protection,” and
the developments which arose in connection therewith, is of much
more importance than describing the integration procedure itself.
These have already had a considerable effect on the European sys-
tem of law and will bring about changes of a fundamental nature.
For our purposes it is sufficient to cover these theses with brief
commentaries.??

Considerations in favor of consumner protection were the driving
force behind products liability developments. Enhanced malpractice
liability has the same origins; one could substitute the term ‘“con-
sumer”’ for that of “patient.” Both developments emanate from the
popular legal concept of protection of the weak, This is in no way a
new concept, but rather one which has numerous parallels through-
out legal history. What is new, however, is the degree of dominance
recently acquired by this concept. Whereas the previous conception
of protective legislation was primarily preventive in single cases of
injustice, in recent times it has become rather the primary aspect for
consideration in the application and regulation of the law. This is a

36. For Switzerland see: Arzt und Recht, (Wolfgang Wiegand ed. 1985),
particularly 13 ff: from comparative law standpoint: Medical Responsability in
Western Europe (Erwin Deutsch Hans-Ludwig Schreiber eds. 1985).

37 See f.e. Olivier Guillod, Le consentement éclairé du patient (1986).

38. See the decigsion of the Swiss Supreme Court of November 3, 1987 (BGE 113
I1 429}, '

39, See for the following Wiegand in: Arzt und Recht (supra fn. 36) 14 {., and for
consumer protection Kramer, “Zur Konzeption des Konsumentenschutzrechtes,” in
Kritische Vierteliahresschrift 270 ff. (1986) with further references.



1991] RECEPTION OF AMERICAN LAW IN EUROPE 243

development which is interwoven with changes in social behaviour.
These developments might be summarily captured by the sense that
in present day society any mishap or accident is bound to be decreed
unlawful. The necessity for locating a responsible party in every
case of damage or, legally phrased, the demand for an ever-increas-
ing degree of liability can be attributed to this development in the
law, which isto a certain extent a parallel development to that of a
changed mentality within the society at large.

This aspect of broader and more extensive liability increasingly
affects more and more fields of the law. The law of the services sec-
tor is an example worth examining in this respect. The services sec-
tor, in contrast to the agricultural and the industrial sectors,
comprises a wide spectrum of products, such as packaged legal and
tax advisory services or investment and capital management serv-
ices. Under these circumstances it is not surprising that the scale of
liability for service isincreasingly the same as for defective products;
in other words, that the consequences of human inadequacy are to
be negated and every single failing in the provision of services is to
be seen as a fault. In this respect, as is the case already to a large
extent in the field of medical liability, the tendency is towards a de-
gree of liability irrespective of the degree of negligence.

The effects of the consumer protection perspective are not, how-
ever, limited only to the most complicated risks, those which a con-
sumer/patient would be unable to determine alone; they also
influence the basic concepts of contract. As in America, consumer
protection has in almost all European countries led to the develop-
ment, first by the courts and subsequently by the legislature, of
rules regarding standardized contracts. In the Federal Republic of
Germany, for example, the debate preceding the legislation was con-
ducted almost exclusively on the subject of consumer protection.*
In Switzerland, too, the substantive control of standardized contracts
was highly favored by the literature and was also based on the idea
of consumer protection,*! as was the regulation of the closely related
fields of consumer credit and door-to-door sales.*? All such existing
or impending rules are intended to protect the weaker party in the
business transaction.

Here the question is not of the equity of consumer protection,
but rather of its origin and dissemination. The final consequences of
this development can not at this stage be predicted. Without ques-

40. See Ko6tz, in Minchener Kommentar  (2nd ed. 1986), Einl. AGBG Rz. 6 ff.

41. See summary in, Kramer, "Allgemeine Geschaftsbedingungen: Status quo,
Zukunftsperspektiven," SJZ 1985 17 ff., 33 ff. with broad references, and lately
Baudenbacher, "Braucht die Schweiz ein AGB-Gesetz?" ZBJV 1987 505 ff.

42. Gonzenbach, " 'Pacta sunt servanda' oder neues Licht auf einen alten Grund-
satz — Notizen zu einem Konsumentenschutzproblem," ZSR 1987 435 ff.



